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Advocate’s View

Expert affidavits do not always
defeat summary judgment
In certain personal injury cases, plaintiffs rely upon expert witnesses to prove
that a defendant created a dangerous
condition. For example, in a trip-and-fall
case, a plaintiff may retain an engineering expert to opine that a roadway was
improperly constructed, leading to a dangerous condition that caused the plaintiff
to fall and injure himself.
Plaintiffs frequently submit expert affidavits in opposition to summary judgment
motions filed by defendants seeking dismissal of their complaints. These expert
affidavits may defeat summary judgment
by creating questions of fact as to the nature of the condition, the defendant’s duty,
and whether the defendant met the standard of care. However, such submissions
will not automatically allow a case to proceed and complaints are often dismissed
when the expert’s affidavit is conclusory
or lacks sufficient factual specificity. This
article explores when a plaintiff’s expert
affidavit is insufficient to withstand summary judgment.
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In a different context, the Fourth Department similarly held that a plaintiff
“failed to raise a triable issue of fact by
submitting the conclusory and speculative affidavit of its hazardous materials
expert” regarding the cause of a fire. See
Cataract Metal Finishing, Inc. v. City of
Niagara Falls, 31 AD3d 1129, 1130 (4th
Dept. 2006). In that case, a defendant established that it did not cause the relevant
fire, and the court rejected the plaintiff’s
expert affidavit that concluded otherwise.
Id. See also New York Mut. Underwriters

v. King, 85 AD3d 1645, 1646 (4th Dept.
2011) (“The affidavit of plaintiff’s expert
in opposition to the motions is insufficient
to raise a triable issue of fact because it is
based on mere speculation.”).
Conclusion

In New York, even though all inferences
favor the non-moving party on a motion
for summary judgment, a plaintiff cannot simply produce an expert affidavit for
the case to survive. If the burden shifts to
the plaintiff to create a question of fact to
defeat summary judgment and an expert

affidavit is relied upon, the affidavit must
be substantive, and must be based upon
data and foundational facts. Speculative
and conclusory affidavits are inadequate.
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